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Opinions of Iti* AttorM| Uenerai ef the
MtlM.

ArroRNKT Uxnuhu.'! Ormx,
January 7, 1<K>4.

bia: Your Utter 01 thattithof August calls for my
ufficial opinion upon two question*, namely i

1. Whether, under ihe act of Confix** of August 31,
li-Vj, making further provision far the satisfaction of
military bounty-laud WMMii i*ane«l previously io a

cetfeia dale by tbe State of Virginia, tor service hi the
revolutionary war, scrip ran be granted by tbe United
State* lot aaah of said werraaiaa* were issued for ad¬
ditional land- on aacoMsi of supernumerary or couetfu#-
tive aernce.'
And, 9 Whether soip can be granted in satisfaction

of each warrant* aforesaid lor additional iaod aa the
State of Virginia may have issued ou account ot what is
technically termeJ "dead service !"
Tb» material part of the act of Congress upon which

the questions arire, i* in the following word*:
"S* it rasktwf '.</ Nrn'th and lioun of Kiprtumlm'tvfi

of the UnUtil Stitut of A arnica t» Cu»)[itn aurtitlhti,
'J hat all .m-u !»." .'! oniMamlltig military land warrant*. or

pari* of wsrtsw-.. issueri or allowed «r»or to the distil*? of
March, stgtuesn Unadied and! til W«, by tbe proper au¬

thorities oi (be Commonwealth oi Vtralnla, tor military ser¬

vice* perlotmed by tbe ntncers and soldiers, seaman or ina-

rinet, of the Virginia Sta'e and eontlneriial lines in the
army'ot navy of tbe revolution, may be surrendered to the
Secretary ol the lnteitor, who, upon being satisfied, by a

revision .,1 the proof* or uy additional'testimony, diet any
warrant thus surrendered wan feirtjr and justly inued, in
pursuant'* of the laws ot said Commonwealth, lor military
services, >o rendered, shall is>ue land aerip in favor ol the
present proprio or* ol arty warrant thus Mtirendered, foi
the whole, or any portion thereof yet unsanihed, at the rate
of one dot'ar and twenty live cent* lor each acre menilofied in
the warrant thus suriendused and which remaina uusaiis-
lled, which scrip shall be receivablu in payment lor any
land* owned by the United Slate* subject to sale at private
entry" (L.aw« ot l8dt-"2, p 143.)
This provision is amply definite and precise in its desig¬

nation of tbe land warrants for which scrip is to be
granted by tbe United Mates. They are.

1. Unsatisfied outstanding military land warrants is¬
sued belore a certain date.
2 Such warrants issued by the proper authorities of

tbe State of Virginia
3. Issued for military cervices performed bv the officers

and soldiers, seamen or marines, of the Virginia con¬
tinental and Stale iinei in the army or navy ol ihe rev¬
olution.

4. Warrants fairly and justly issued in pursuance of
tbe laws of the Commonwealth of Virginia.

I perceive no reason to doubt as to the rule by which
ny own judgment is to be guided in tbe special matter ol
inquiry submitted, lam to consider what warrants, an¬

swering in other respects to tbe condition* of the act of
Congress, have been issued by Virginia "in pursuance
ol tbe lawa of said Commonwealth."

In prosecuting this particular inquiry, if it appear tbat
any provision of the statute of Virginia is of questionable
Import, and the courts of that State have considered and
coustrued *uch provision, their decision is, in my view
of tbe settled principles of law, obligatory on my judg¬
ment,^ lar as any judicisl exposition of statute cau be.
1 accept and acquiesce in this doctrine as given to me by
tbe Supreme Couit ol tbe United Stales in the case ol
EJmendortf rt. Taylor, x Wheaton, 139, where tbe
court say, by Chief Justice Marshall :

'. Tin* court has uniformly prota**e<i disposition, in
cases depending on the laws ot a particular State, to

adopt tbe cons ruction which the courts of the State
have given to tliOf>e laws. This course is founded upon
tbe principle, supposed to be universally recognised, that
tbe judicial department of evety government, where such
a department exists, is tbe appropriate organ for con-

strauig tbe legialauve acts of tuat government Thus, no
court to the universe winch professed to be governed by
principle would, we presume, undertake to say tbe courts
ol Ureal Britain, or of Fiance, or ot any other nation,
bad misunderstood (heir own s'atutas, and therefoie
.red itself into a u'burial which should correct such
mistakes Ws receive <be conetractio.-t given hy the
com is of tbe nation as tbe true sense of the law, and feel
ourselves no more at liberty to depart Irom that construc¬
tion than to dapart fro ri taa words ol trie statu e. On
this principle u.e'construction given by tbi* court to tbe
constitution and laws ot the United States is itceived by
all as tbe tine fMttrMMl); and on the same prmcrple the
construction given by ibe several courts of the State* io
tbs legislative acta ol those State- is received as true,
unless they conflict with the conntnulion, laws, or Meaner
ot tbe United Males.''
This doctrine has been recognised by tbe Supreme

Court in numerous cases (See Polk's leasee ei. Wen-
dell.ii Craurb.ST; McKeen te Delaney's lessee, v

Craadl, 9>; PreSion vt Hiowiter, i Wheaton, 115; Mu
tsal Asauislice Society vs. Watts, i Wheat., 87#; Sbipp
el nl. ri Milter's heir*, li Wheat , 318 ; Shelby v>. Guy,
xi Wheat., 3^1 ; Gardner r> Collins, n Peters, 59; Me-
Claay w Suliman. in Hetera, 377 ; United Sta'en **

Morrison, iv Peters, 127; Golden vs. Prince, iv Waah
C. C. B. 313 )

In truth, this doctrine is the neresssry application of
tbe provision of taa act ol Congress ot September 34,
175V, ch 20, sec 34, winch enacts tbat tbe laws of the
several State*, except where the constitution, treaties, or

laws of tbe Unned Statea ah all other w ae requne or pro¬
vide, shall be regarded aa ruiea of decision m the courts
of tbe United States where they apply I that is, in desl-
ing With the rights ot pereons or oi property acquired un-
d-r the lawa of any given State. (United States i«

Woneon, i Gallia C. C. R , ft.
And tbe received judicial exposition ot any statute of a

Slate by the highest judicial authority of such Siate br-
Comes as asacti a part t*f tbe law, when it comes to be
considered by tbe Supreme Court of tbe United State*,
at it eocaexpoatUon were a statutory enactment. (Green
r«. Neal, vi Paters, 891.)

It Ibta doctrine were a questionable one, which it is
UN, Use same rule of judgment would hav» to be follow
ad in the present ca>e , lot the act of Congress expressly
enacts that tbe tear ol the validity of any warrant ot ihe
Commonwealth of Virginia, claiming to be exchanged
for scrip, shall ba "tbe laws of said Common wealth."
What, then, is tbe law of Virginia in the mattft - he

statutes, if their enactments be of indisputable import.
or tbe judicial ronstrnction ot such statutes, >n rase of
any doubt, by the proper tribunals of that State
By an act of the legislature of Virginia, passed at tbe

May aeaaion in 1779, entitled "An act concerning offi¬
cers, soldiers, aailore, and marines," (I Hernng Stal , p.
23. eh. A,) additional inducements wera held out in mo¬

ney, clothing, Ac., to induce enlistments, or re-en!i»i-
fenta, for service daring tbe continuance of the war. The
act then proceeds to say :

"At ttnd tf ikt tear every of tbe said soldiers, sail-
ora,and marine*, shall t°a entitled to a grant of one
hundred se»e» ol any uiisj.prnpriHied land within On*
Commonwealth , and tverjoi the officer* commanding
tba said soldiers, sailors, or marines, shall be entitled to
a Ilka qoaolity of land as IS allowed to officer* of the
aaana rank in tba Vireinia rocimenla on continental eslab-
inhmtni.
"All general o(fieri* of iht- army being citizen* of This

Conmouwaallb, and all field officera, ra^lani«, am! aub-
alterna, commanding. oo who aball command, in the bat-
talione ol thie CommonweaMb, or continental e«tabli«.h-
iraot, or atreing in lb* battalion* rai«ed for the imme¬
diate drience oi thie State, or for the defence of die
United State*; and ail chaplain*, pfcyaiciana, aargeoita,
. nd tnrgeon'a matea appointed 10 the natd battalion*, or

anyottbem, baiag eitigen* of thi* Commonwealth, and
noi .Vmg in tbe aarvic* of (icorgia, or of any other Slate,
provided Congra** do not make Mime tantamount pro*
ti«ion for them, wbo aball aeree henceforward, or from
tb* time of their being commiaetoned, until the end ol
the war.
"Aad all auch officer* who hare or aball become *ti-

ptrauaierary on the reduction of any ol the aaid bal*
'»lion», and aball again enter the aemce if required eo
to do, id the Mme or any higher rank, ami continue

hi,til ibavad of the war, ahall tie entitled to ball
fvduring liie, lo commence from tbe ileterminaiion ol
ttatr command or aerfice."
Another act o< the aame ae««ion (* Hen , p. .19, eh.

13) e»i»hlmhed a land office, and prescribed the mode of
GMsimnn |#flj warrant*. and of »eliui( out, (ranting, and
.'"vexing the waaie and uhni prop latril land*.

.ettion H recited ihat a bonnti in land had been **.
t*ted :o the iro» i*<> on WMitineaUl anil State e*tabli*ii-
m*"' »i.d enact. i| that the trcop* lo whom a bount) in
'aid had been "or ahull he hrreader allowed," aba.l be
entitled to the quantity engaged to them In aneh law a,
"pon the ce< ihC4te« Irom a gener.il officer, or frota Ihe
colonel ol a irgiini ni or corp". &r,, "ii at i>iich offi r or
.nUtur hath *. rvni it « time itq.nr.il by law, «.r hath
.*"» .Ian. or nii»v ii aeretft" 6t>

Ilia 8 i,o! Oetohei . i-moii, 117B, (g Hen., Mft P-th 2i, »i>c, u,) recifea that "whereas no la* ol (kit
iwdniMMi Iftitli jn a»r*r'Hmf t*e |>rojNit»ionitoquantity o| lar t« b« granted, at the ead of the

*ar, to .he <»#¦. ef« r.f me Yirgu ii line on rontiAental or
r iah lahn ent, or to the offir*ra ol tb* V rgii.m

iwy, ar.d may ariae ta to U»e pellicular quantity

of land tine to ihe soklisra ud sailor*, from the ditlt rent
ioihim of their ealistmeal*: Be it enacted that (be officeis
anl soldiers wbo shall have served in be Virginia line
on coatiasmsl establishment, or in ihe ansy or lb« navy
upon State eatablinlnMeiii, lo the end of the present war,
and tbe non*comiiii*aioiied officers, soldier*, and sailors
upon eitber of said establishments, ibeir heirs or legal
representatives, shall respectively be eutitled to and re¬
ceive the proportion* anil quantities of land* following :

Kvery colonel ...... 5,000 acre*

Kvery Ileuteaant colonel . . 4,300 "

Every major .... 4,uOU "

Kvery captain .... 3,uoo "

Kverv subaltern .... 2,000 "

" Every non-commissioned officer who, Lavms enlisted
for the war, eball have served to tbe and thereof, 400
acres; and every soldier and sailor under like circum-
niaucea, 200 acres
" Kvery non r.ouiiiiisnio.ied officer wbo having enlisted

for the term of three veais, shall have eervea out the
same, or to the end ol the i rosent war, 300 acre*.

" Evt ry soldier and sailor under like circumstance*,
100 acre*.

"Kvery officer of the navy tbe same quantity of land
as an officer ot equal rank in tbe army. And where any
officer, aoldier, or sailor thai] have fallen or died in »«/.
vane, hi* heir* and legal r*p<eft#iilMivee shall be entitled
to receive th.i same quantity of land a* would bave been
due to such officer, soldier, or sailor, respectively, bad be
been living."
Tbefact of October session 1793, (x Hen., S:at. p 375,

chap '21, sec 4.) after fixni|$ the land bounty of a major
general at 15,000 acres, and of a biigadier general at
10,000 acres, enacts that "there shall be, moreover, al¬
lowed to all tbe officers of this State on continental and
State establishment, or to the legal lepreaentative* ol
such officers, according lo 0 eir respective ranks, an ad¬
ditional bounty in lands in the proportion of one-third of
any former bounty heretofoie granted them."

"Section v. That tbe legal representative of any officer
on continental ar State establishment, wbo may have
died in the service before the bounty of lands granted by
this or any former law, shall be entitled to demand aud
receive the same in like manner as the officer himsell
mi*In bave done when living, agreeable to bis rank."
Tha act of May session, 17s2, (xi Hen. Stats, p. 84.

cb. 47, sec 0.) enacts: "That any officer or soldier who
hath not bevn cashiercri or snjwrdftJ, and who hath
served the term of thiee years successively, shall have
an absolute and unconditional title to bis respective ap
uortionment of the land appropriated as aforesaid. And
for every year for which any oJJUtr or $olditr may have
continued, or (ball hereafter continue, in aervire beyond
the term of *iz year*, to be compute/ '.om the time he
last went into service, he shall be ei,tied to one-sixth
part in addition to tbe quantity ot land apportioned to
bis rank respectively."

Section thirteen of this aet puts the "navy officers, sail
ors, and marines of this State" upon an equality in all
respect* with the officers and soldiers in the land service,
in all matters within the purview of tbe act.
The specific question a* to supernumerary or construc¬

tive service grow* out of tbe language of tbe act of May
session, 1779, in connexion with the statute of October
session, 1780, and May session, 1742, allowing additional
quantities ot land.
Tbe act of 1779, upon ita face, takes tbe distinction

between officers in command, therefore receiving full ray,
and officers not in command, but supernumerary, because
oi the reduction of tbe battalions, and therefore receiving
only half pay until again called into command.

Officers became "supernumerary" because 'he rank* of
the common soldiers ha t been thinned in ba'tle, or by
the expiration of tbe terms for which they bad enlisted,
or by other rau.-es; so that there was a superabundance
of officer* and a scarcity ot soldier*, whereupon the bat¬
talions were reduced, the officers deranged, aud tbe regi.
merits consolidated.
Tbe question as to .qperniMMraty or constructive *er-

vice, as it i* called, whetr.er relating to half-pay or to
land bounty, stands upon the same condition a? pre*
sciibc-JgDy the same woroe, 'service until the end ol the
war "

Pal the supernumerary ofturs serve, according to the
true ami lawtul meaning of ine act. until ti.c end ot the
war I
Tbe Court of Appeal* of the Sia'e of Virg.nU have an

swered this question in the affi irtaiive
I'lie ewe ul the Commonwealth in L liv's admin strn-

tors, (i L-igb, 526,) came up to the Court of Appals
from the decision ol the circuit eo ut of H -nrico in lav
ol the right of tbe^supeni'iriierary < fficer Lilly, by an ap-
peal on the part of tbsCoanion«e<jlh. The case was

elaborately argued by counsel fur both parties Tbe judges
gave their opinions trptratim rt serial.*, and affirmed
tbe decision in faeor ol the supernumerary officer's right,
as having "served until the end oi tbe war."
The opinion of Judge Csrr contains an exposition of

lb* statute, a short extract from which will sbo-v the
foundation ol the affirmance of the decision of the circuit
court as ordered by Jddge Cart and bis associate* ot the
appellate court :

.' What is a supernumerary ? He i* just a* much an
officer as any other but his battalion or rorp« has be. n
(educed or disbanded, or so arranged in some .Way a* to
leave him for the present no command ; and the Stale, to
save eX(>en«e of full piv and subsistence, discharges him
fiom actual service This is no reproieh to the officer,
and does not in the slightest degree affect his standing
tie i* supernumerary to day because it suited the pur-
poses, or waa compelled by the necessities, of the K'ate
to-morrow she ealU him io the camp, and he 1* an offi
cer in actual service and command."
This leading case settled the doctrine in Virginia, by

her btcbest judicial authority, that *ri officer wbo became
supernumerary, but who did not resign, and was not
cashiered nor dismissed ibe service by the sentence of a

rou't-inartia!, waa in service until the end of tbe war,
according to tbe true meaning of tbe act of Virginia of!
1779.
A auppoeition exiata to the elfert (bat tbe decision in

Lilly'* caae bad been overruled in a *ubae<]iient caae.ibai
of Tatum'* executor* m. the Commonwealth, ix Leigh,
54. That i* an error.
The caae of Talnm wa* of a cit.tintntol officer who

became aupetntimernry before the art of 177v. Congreae
made provision for continental offirer* by haj( pay lor
life, and the commutation of that in'.o full pay tor five
year* with intareat But the engagement ol Virginia an

to ball pay waa, " provided Congre** <lo not make aome

tantamount provision." latum, therefore, a continental
officer, ba>l, in the view of the court, no claim for half
pay !:pon Virginia.
Auto bounty lard, however, tbe caje in different. To

that, both continental and i»tate line* were entitled by
tbe law* of Virginia. Tbe provmion for that wn« not

coupled with the condition, aa in the promiae of haif-
pay, "provided Congre** do not make aome tantamount
pronnon." Congre-*, indeed, neither did nor could
make any tantamount proviaion aa to land bounty for
continental officer* ; lor the Cong re** of ibe revolution
had no land* wherewith to i>atialy auch bountiea a* Vir¬
ginia promiaed to her officer*
That each i* (be meaning of the deciaion in Tatum'a

ca»e, it not clear on the analy*ia of tbe caae itaelf, would
become *o on consideration of the fact that trie »ame

court, at the name trim, reaffirmed the drciaion in Lilly'*
caae, in the caae of Maraton'a admlni»tratoi* ».« tbe Com¬
monwealth, ix Leigh, 3d. ft la not conceivable that the
Court of Appeal* in November ihould, in Maraion'a caae,
.ay tli a tbe den*ioti iri I.illy'* ca*e "ha* been *nh«e
nuently acquietced in, and rrnat now be ron-idered a*

MtiileOi" ui d then, in the nexi caae on tbe calendar but
one.that ol Tatum.overrule the aame deciaion.
The raaea ol TatuBl arid o» Mmaion are made con*i*t-

ent with one another, and with Lilly'a r*ae. by the con-

aidrrniion* previously auggcated, that Tatum wa* arnn-
tmental officer, who became supernumerary in 1778, and
wbnae rlaim of half pay, hemic providt-d for by C ingrea*,
had, in the opinion of tba court, rea*ed to attach to the
.State of Virginia.

I heae ronclumona are confirmed by the inspection of
the caae* r»t the Commonwealth v. Peyton'* »dminn
tratora, n Grafan. 303, and Slaughler'a administrator* n
ibe Common wealth, li Gra'lan. Jul; in which Ia»t Caa*
Slanard J. expreaelv *ay* that he think* Lilly'* caae waa

.'correctly d»c d»d "

1 concur in tin* opinion. The aupernumerary officer*
were not out of rommiaeion, not discharged I'ne, held
their relative iank* in ttie army ; the? were entitled to pro¬
motion ,-in caae of vacanriee, by death or oih«-rwi»«',
.¦iong*t c<«rimi*aioned officer* from ti ne to time by
regular aurretaion. in coiiraeof aeniority, in ihmr re«i*xi-
ive regiment* and compame* " (Ordinance of July, 1775, ix

Hen. Stat., p. 14, ch. I ) They were aubjert to order* to

coin(io*e rnurtn martial for trying offender*; they were

l>ahte thrmaelvm to be arraigned before CuiKi* inarnal
(or diaoried'en, e of order*, or oilier miii'ary oienre*. am!
to b.- a.'n'enced to be dwmiaaeil the a»*r»io, or to l.e caah
lered.
Out of command, p»d out of service, are different Ihing

in military «er nv A *ficer on furlough i* out of tun-

m*n<l, afc-ent from tb* an. i.ot out of the am ir*

S| Vial of tbe officer* of a ivy hare been lor jeaia
o1 t rom i ind, hit not c t' th» navai th«y I
. re rt*<e>Viag their pay aa oii.cer* in »t-rv»ce, but not a*

under order* for actual ne tic* or command, y»l U*hlr

to be ordered on naval court* msrlial, or into command,
or upon any other naval duty. at ttie idrasure ot the gov¬
ernment. An officer taken pruootr by tbe enemy Mid le-

mainmg io captivity unexchanged uuul ti»e end of the
war, was not in command nor rendering any actual »*i-

vice to the United Slates, yet auclt officer was not out ol
commission, nor out of service, but ealiiled to half pay
under the act of Mav session, 177w (Maikbatu's adminis¬
trators « the Common wealth, i Leigh, 5lo

In tine, the assumed le^uisitinna for a tua/ service, or
rather active command, on which iba denial of Ibe nghu
of the sti|>eriiumerary officers hi the premises w buttJ,
are not to lie (ound in the exprss* letter, or the just con-
atiuctioH, of the statutes of Virginia promising hall pay
or bounty in land to such as should aerve during the war
The act of the legislature of Virginia promoting ball pay
lor lif» and land* to her officera who should serve to the
end of the war, became, ao soon a* arty officer performed
military aervice under faith of those term*, a contract
obligatory upon the Siate and the officer. If tbe State
could not furmah aoldier* lor tbe officer lo command; il
the Stale was the cause win the officer waa nut in com¬
mand, but supernumerary and inactive, waiting order*,
the Slate cannot pioht by her act in preventing the officer
from progressing with tbe perfor-uiuuce which be bad
commenced. If the officer wua in default by r«j<«iMtuo4
or by negtocl of duty, 4<sobed»-n<-e of iwdrts, or oiuei 01
fence, whereby he wan brought to trial and oenteuceil by
a court martial lobe canluered, or to be dismissed from
Ihe service, each officer could not profit by bia own
wrong On tbe otber hand, the Slale c.auld riot escapefrom her obligation for ball pay, or land bounty, by ber
own voluntary act in discharging the olh ;er Irom service
a year, or a month, or a day, before the end of Ibe
war.
Such is the doctrine of the Supreme Court in tbe ca*e

of Huioekdpei's Lessee vs. Douglass, in Crancb, I7<j.
That case arose out of an act ol the legislature of Fmin-

sylvania for granting out her western land* to settler*, in
tract* not exceeding 400 acre*, upon consideration of
i#7 10 per hundred acre", to be paid for a warraut of sur¬
vey, and of settlement and cultivation, upon express con¬
dition "that no warrant or survey * * . shall vest
any title in or to tba laud therein mentioned, unlet* ibe
grantee ha*, prior to the dale of such warrant, made or
caused to be made, or shall within the space of two yeais
next alter the date of the name, make, or cause to be
made, an actual settlement thereon by clearing, fencing,
and cultivating at least two acres for every hundred acre*
contained in one survey, erecting a messuage thereon
for the habitation of man, and residing, or causing a
family to reside, thereon, for the space of live year* next
followinf ; * * and in default of such actual settle¬
ment and residence, il shall and may be lawlul for this
Commonwealth to issue new warrant* to other settlers,
Jtc.: Provided, that if any such setller, or grantee, in any
such original or succeeding warraut, shall, by force of
aim* of the enemies of the United States, be prevented
Irom making such actual settlement, or be driven there-
Irom, and shall persist in bis endeavor* to make aucb
actual settlement as aforesaid, then, in either case, be
aud his heirs shall be entitled to have and hold Ihe said
lands in the same manner as il the actual settlement bad
been made and continued."
The plaintiffiu ejectment had obtained his warranto!

survey, paid the price ot seven pounds ten shillings perhundred acres, but had made no tetllemeat, clearing,
fencing, or residence, having been prevented (for the
space ot two year* eight mouths and so ne days) from
tne lbs date of the warraut, lOih April, 1793, to 1st Jan¬
uary, 1790, Irom making an actual settlement by the
forc<- of arm* oi the ludiati enemy, bat having persisted,
during tri»t space ol time, in his endeavors to make sach
actual settlement as t-hu statute prescribed.

Ihe Supreme Court ol ilu; United Mates said, in their
opinion t«y Chiel Ju-tice Marshall, (p. '0, ill Cranch:)
'. I'll ts a contract, aud altnough aSas is a party, it
ought to he construed ac-ordii'* to those well «»t«b-
ti- ned principles wtiich regulate contracts generally.

' Tbe Stale is in the situation ol a |>eraou who holds
lonb In tne world the condition! ou which be is wil¬
ling to sell his pioperty.
" If ie should coucu his piopositions in such ambigu¬

ous terms that they might bs understood dtlieren'ly , iu
coiii-equeuce ot winch saies Wrre 10 hs* trade, .uid the
(lurchase-mont-y fstd. lie would c( me with an ill grace
into court lo insist oa tbe iaieut aud obscure mean¬
ing "

The prevention for ihe two years and more by the pub¬
lic enemy was in the opinion ol the court sufficient lo
uispensa with actual »eulenieiit and IfsiUetice, aud so wi s
the tiiuficue to ihe circuit court.

Well established principles, leguiating contracts gen-
etaliy, lead lo the same lesulls in regard to th nab'S of
officers mace supers imeraiy by ibe action of the guv-
ei nuient.

Il the obligee of'a bond render Ihe performance itr-
pos«ibie, that discharges the obligor..(Co. Litt. 200. b ;Touchstone, p 393 )

if he whim it concerns to have iny part of Ihs con-
trsci Iu Hilled is the occasion why it is not, it is the same
thing to me as if it was lullilled..(Powell on Contracts,
P. 417 )

It lit a rule common to all tbe condition* of obligation*,tbat ihey ought to be hotden to be performed by one
party where ihe other bait prevented the performance .Puttiier on Obligations, by Evans, |mrt 31. ch 3, |>:u313 ; Chilly on Contractu, by Ferkihs, 633, 634 )An where one is bound to deliver a detrd on a day cer-
taui, and at the day i« ready with the deed, and would
tttuier it bat tor the evasion ot the other party, tbi* is
equivalent to a tender..(Borden vs. Borden, r. Massa¬
chusetts Hep., e. 7.)

I hat is to say, tne engagements of the Commonwealthof Virginia lor hall pay and bounty lamia were obligatory
<<n her in all cane* where the officer, during the time of
hi* virtual service, wai prevented from active service bythe act ol the Comtnonwralth, of the public enemy, or
ol <iod.

Finally, the constituted authorities of the United States
have gtten the same construction in favor ol supernu¬
merary officers, to the resolution* ol Congress u« ngsimilar word* to those contained in the s'atotes of Vir¬
ginia, ot service to the end of the war.
Congresa resolved on the 2QJ March, 1783, (Jour¬nals by Way it Gideon, vol. iv, [«. 17<*,) " that

such officers a* are now in «>rlit, and thall ton-
In.ui llurtm to the end of Iht w ir, shall be entitled
to receive the amount ol five years' full pay, or secu¬rities ou interest at six per cent. |>er annum, a* Con-
gress shail find moat convenient, instead ol the half paypromised for life by the resolution of the 31st day of »>c-!lober, 1 "SO ; the said securities lo be such as are given to
other creditors of the United States: urovided it be atthe option of the line* of the resi>ective States, and not
of officers individually in those lines, to accept or refttweibe same; and provided, also, that the'r election be signi¬fied to Cong res* through the commander in chief from
those line* under his immediate command within two
months, and through Ihe commanding officer of Ibe
. iuthern army from those under his command wilhin six
months from the date of this resolution," fcr
On the lt»ih October, 17t>9, (4 vol. Journals by Way &(iideon, p 399.) Congress adopted a proclamation an¬

nouncing the peace, and that, "in the progress of anarduous and difficult war, the arm e* of the UnitedSiates of America have eminently displayed every mili¬
tary and patiiotic virtue, and are not less lo fe applsu led
lor their fortitude and magnanimity in Ihe most trying.cene* of di»tre»*, than lor a serie* ot heroic and illus-
triou* achievement* which exalt them lo a high rank
among the m»l realou* and successful defenders of the
rights and liberties of mankind "...... We,therefore, the United State* in Congre** Assembled, thus
impressed with a lively sense of the distinguished meritand good conduct of tne said armies, do give them Ihethank* of Ihe country for their long, eminent, and faith¬ful services , and it is our will and pleasure (hat such of
the federal armies a* stand engaged lo serve during the
war, and a* by oar acta of 3flm May, the Ilth day of1June, the 9lh day of August, and the JOtb day of Sep¬tember last, were lutloughed, shall, from snd after the3,1 day ot November next, he absolutely discharged, byvirtue of this out proclamation. Iron the said service:
and we do also declare that the further services in thefield of the officers who me deranged and ou lurlotigh.in consequence ot our alore*aid act>, can now be dis¬
pensed with, and they have our full permisamn to retire
from service without being longer liable (torn their pres¬ent engagements to he railed into command "

Here we have the high authority ol Ihe Congress of Ihethe Uniti iSiates ol America in »xplanation that officers iH-
ranged or *upernuineiary, not in comma ¦ I, not in actual
service in the held, and on lurlough, were yet liable to h«
called into rommind. and not out ol Ihe service, uinl
discharged, lit.in mid alter the 3d ol November, 1713, bythe proclamation above cite t.

Ills'ell.-red that the constituted authorise* of Ihe
United States never rinsed to i**«« a certifl ai» ol five
)i it"' it! | 11 in com in ii'at mo ol ha I, pay (or life to a«v
one of I lie puAttOUS olhceiS of the Continental army wno
were thrown out ui active service as deranged or sii|ier-
i time'Hry. havi,.g no command by rea-m of re<lnction
ultiis ie< irnenls and c«rp* Of the aeveial Stales, which
happened >»et »e»n the resolution* ol C'>n»re«s ol 31st
October, I7W, and 3tl Msrch, 17S3, upon pretence that
sue! deranged, or ujurnuinersry, or fur long heJ officsrs

wnr mi of service, and did uul aeisa lo the tad of tbe
» »i. Ali such as applied (it is believed) were ackDOwl-
ed<rd i® be .untied and received their certificates Cer-
lam is that such * refusal would have been unwar¬
ranted and ta violation of tbe public lailh ami of ibe
IJ"" J P'inciplea applicable lo contract*, an before ex*
plant*!
UoovTir. the Congress of the United State*, by the

act til .riib July, isj^, (iv Slate, at Large by Little Ik
Kiiiw ii, p. &d4, cb. 173, nee. 3.) in assuming to pay the
li«l<-i«y claims of tbe officets of the regiments aud corpsthereini mentioned agamst tbe Suie of Virginia, expr«s«lysdoptea tlie principles tbeu "ulready decided in tbe su¬
preme court o( appeal* of said Slate," which decisions
v»«re the mm of Marlibam.an officer in captivity, and
nf Lilly, a supernumerary officer, decided in the year
1*30 (¦ Leigh, ait) and Si!#, heretofore cited ) The super-
uumn ary service, whether tbe claim be for half pay or
lor lard. presen . tbe sajne identical question of law.

i an of opinion, therefore, that the persons called in
the phrasr of Virginia"auneruumerary officers," or in the
res-oiv a of the l-oiiliiieiita) Cosgress "deranged officer*,"
were rot out of lbs service, although without command;
aod, i. counting the period of aervice with reference toad-
dit'ooai kout| land, are to be treated a* in service, not-
^wit. >vv..ng tbe*r government failed to provide troop*
!.>rtt>tiii tocommand , that uk .HiKiniiiiieiiiry officer* of
the Vnginia continental and State lines were by the laws
of Virginia entitled to tbe full quantity of land promised
by her to officers who nerved to the eud of tbe war ; thatall warrants issued by that Commonwealth, accordingly,
have been issued "in pursuance of tbe law*of said Com-
iuoii wealth a.id that all such warrants, provided they
are in the other particulars requisite, conformable to the
exigencies of the act of Coilgte**, are entitled to be ex¬
change for tbe proper equivalent in laud scrip of the
United State*

I propose to defer to another communication tbe con¬
sideration of what is called "dead service," aa applied to
tbe land warranta of tbe State of Virginia.
lam, very respectfully,>our obedient servant.

C CUSH1NG.
Hon K. McCuu.lani>, Secretary of the Interior.

ArroBNcr General's Office,
January w, 1S>04.

Sia Referring to my commun'cation of the 7tb inst.,
on tbe si Mfiy is sMi«ls«iiua ol miliisiy bounty.
land warrant* of the State of Virginia for service in the
war of the revolution, grantabl- by tbe United States
underan act of Auxuat 3tst, 19W, it remains for roe to
reply to so much of jour Utter of the 94ih of August
as present* the question of "death, or dead aervice," a*
it ha* been called
This question grow* out of the tenor of tne ast of Vir-

ginta ol May s«*-#ton, 17^, which provides."That an) officer or auidier wlio hath not been cash¬
iered or auperMided, and who hath *frved the term of
three years successively, ahail have an absolute and un-
conditional title fo his respective apportionment of the
land appropriated as aforesaid ; and for every year which
every officer or soldier mat have continued,or shall here-
alter continue, in service beyond tbe term uf six years,
to be computed from tbe tin«- he last went into seivice,
he shall be entitled to one-sixth part in addition to tin*

quantity of land apportioned to his rank respectively."
(it Hening, 84 )
Upon this act tbe doubt is, whether the legal repre-

seiitaiires cf i fficers, soldiers,or ssdors who were slain
in battle, or died in the service, during the war of the
Revolution, ate eniitledjto this last additional bounty in
land for service over six years.
That the legal representatives of officers who fell in

liattle, or otherwieedied in the service during the war,
are entitled lo the original bounty in land fixed bv tbe
act of October session, 1779, ai d to tbe fir-t addition
thereto fixed by the act of October session, 1780. at one-
ihirt mure, is too plain for douM, oo the Words of the
2 I section of the torn which says: "And where anyofficer, soldier, or saiior shall have lallen or died in the
service, hi* hurs or leial representative' shall he entitli-d
to and receive the same quantity ol l*nd a-i wouid have
been dae to such officer, soldier, or #ti 'or respectively
tiad he l-een living,"!* Heninr, 161 ;) and the3th section
of lt>* It'ter, whick eay*; .. The kiful rerresei tsti* es o<
any o.,';cer on continental or Ms'e establishes*!*, wbo
ma> lTav* died in tbe service before the bounty of l*n''s
aran'nd by ihat or any former lews, sbaL b- entitled to
d< nsiiri and receint thetams in hxe manner hs the offi »r
lii-nselt might have oone when living, agreeaUie lo bis
rai t.".IX Hening, 373.)
The question »s to the last audi tonal bounty, enacted

at tne ,VJ*y k fsion of 17»5t, *ro-\ » apparent, from the
I*»;i*liitu:e not repeating in th^i «i.' ¦+ lie.or.
eiiacttd and in force.namel), tbepim k of the Isijal re|»-
resen'ar ol othcets. soldiers, *ailo<s, ^ml marines,
who fell in battle or died in service dnnt g the war, upon
an equsl foo.'in*, s« to land bounty, with those who were
livii g at the end of the war.
There is no occasi >n to discus* here tbe relat'on* of

obligation by contract, u|>on a rondition poaslnle at the
time it m contracted, |>erformed in part, snd then pre-
vented or interrupted by the act of the public enemy or
ol God. That i* unnecessary here, because of the ex¬
plicit provision* ol the acts of 17*7y and 17n0. *nich ex¬
pressly ermct a perfect equality of right, as to the laud
bounty, between the living and tbe representatives ol
the dead. The "death service" enters unequivocslly into
tbe Inter and spirit ol the e twn s atutes, and tbe mani¬
fest intention of the legistatuie i* therein expressed.
The earliest indication ol such a purpose on the part

of the legislature is to be found hi a previous act of tbe
satne Alsy session, 177V, in which, as the mean* of ob¬
taining the land bounty promised by tbe Commonwealth ,

certibcates *ere require.) as to the living "that he hath
served the time required by law," and a* to ths dead that
he "bath been (lain or died in service." (x Hening, p.
3! ) That is to tay, tbe act wim« that where bountyland hts been promised, tbe decease of the officer or sol¬
dier in service does not stop the running of tbe time,
which is to constitute one of the elements of the right to
the bounty land.

Indeed, the two acts of Ihe May session, 177^, cb. vi,
promising bounty land lor service to the end of the war,
snd eh. xiii, last above cited, winch impliedly recognised
the ' death service," (x Hening, *i3 and 50.) took ellect,
as th* law then was, trom the Arst day ol the session,
and so the several provisions under review were simul¬
taneous in operative commencement.
This intention of nqualny of land bounty between tbe

living and tbe representative ol thoae killed or dying in
service, in so far as regsrds the acts of the October se»-
sion, 1179, and the October aession, 1780, is, we have al¬
ready seen, manifested in language adequate to express
snd elfect thai intention throughout, and to comprehendall additions

I «ay, to comprehend all additions.
Let the language of tbe act of th* October seasion

177'./ be reconsidered and analyzed.
Alter fixing tbe respective quantities and proportion*which th* officers, soldiers, and sailors shall hava for

services to the end ol the war, the act proceeda:
"Anil when any officer, soldier, or sailor shall hare

fallen or died in service, hi* hetraor legal repreeentatives
shall be entitled In receive the same quantity of land aa
would have been due to such officer, soldier, or sailor, re-
sjiectively, had he been living "

This enactiiant, from beginning to end, speaks of what
shall be done at Hi* close of the war.
The expressions "woulj hsve been due" and "ha 1

he been living," have telerence to a future period. The
whole provision, in grsmmstical structure and sense, re¬
lates to events which st s stdsequ'-nt dsy shall be found
lo hsve hsppeiied The words "sh*!! have fallen or
died in service" are of the conditional future, which rep-
resents a future sction or incident, which will be fatlyaccomplished at or hi fore the antic (>sted date of another
future action or incident Indubitably they allude lo the
end of the war, and the events wh'ch at tbe end of the
war shall then be found to hsve happened during the
w r

The Mutute »ay» . * "A« vouli! hiif hern due to
aiich I'ffirfr, aolilier, ofcaailor, had he been living." which
mm" mean had he been living at 'be end 01 Ihe war. It
can have n i other rational meaning

Thi» ¦tutiitf i« not limned in dur .lion : it r»al« at tin
end of the war a< awhoriiauvely a« when first enacted
Whfn ia««ed, it provided lor the futuie, for evei.ta to
hap|*n, lor what ahould be dme in Mara to «.'»-
rinf the war, not for thing* or event* then ela(«wd,«r
pteeenl and ending atthetimetl the enactment I e

whole prunoence ol the act i» for the futuie, (or the enn
of the war, and for what ahull 'heu Iv done.

Tuie action of the act innat have the »a ne lorre and
effect at the end of the war a» if it had been that day
ena> led anew; for it wax in fo;c« then, directing ami
commanding, and haa nut been repealed; unl it wn»
enacted e|iec aily to recnlate Hung* to he done after the
(¦earin relation to eve n» during the war.
>urh ''Bu g ihe etoye of the aimctmi nt, it eeema to » e

inevi'able u> conclude that it cotnprehenda and con»trtiea
the %cl» ol the October a- laion, 17*0, anit M*y aoeaion,
llS'i, and hfinua the rMiliun-il bounty land, by thoae
»r> allowed, within the purview of the role "I erjaaliiy
between ihe living and tha repreaentatlve« of the de¬
ceased in »ervice.
To ibe hjpouiem oi including in ihe allowance of

bounty land* to the repiesentativtt ot deceased prison#the addition of ¦ sixth pad lor service heyoint ni years,
an ordered by lb« act of 1782, objection has been rawed
on these woida."and bath served tba term of three
years auccaaorely ;** and these words -"have continued,
or shall hereafter continue, in service beyond the tetm ol
six yearn, to be computed liorn the time he lest went in¬
to aervice."
Be it noted that thia niuth section of the act of 178"J

(xi Hening, p 84) provides for officers and for soldieia
aUo. An officer who eutered the service held a commie-
aiou which lasted aa Ion* as the war, and therefore he
continued in service during the war, unless he was de¬
prived ol his commission by being caabiered or dismissed
the service by sentence of court martial, or unless he
resigned, whereby his commission was superseded or an¬
nulled. Soldiers, on the contrary, enlisted for a term of
years, and lor a aervice of three yearn were entitled to
loO acres; and some, after being out of service, re-en¬
listed for and during the war; and thus, between the end
ol one term ol enlistment and the commencement ol au
other there might be aolution of the continuity of ser¬
vice The statute, therefore, embracing the cases of offi¬
cers and soldiers, makes use of expression", some of
which are applicable to officers and not to privates, and
some of which are applicable to privates and aot to
officers.
The expressions "not cashiered or superseded" are |«r-tineut to the case ol officers, but not to that of soldiers

The expressions "successively" and "computed from the
time he last went into service" are pertinent to the case
of soldiers, but not to that of officers.
This ninth section must therefore be construed ruLltn-

do tirgula mvgti'it, by applying expressions pertinent to
officeis to their claims, and expressions pertinent to sol¬
diers to theirs, without mixing or confounding them ;
and in this manner the true seuse ot the statute will be
ascertained and its purposes Accomplished

Its legal meaning, 1 think, l«:
" Any officer who hath not been cashiered or superse¬ded, aud who hath served the term of three years, or anysoldier who hath served the term ot three years success¬

ively, shall have an absolute and unconditional title to
his respective apportionment of the land appropriated as
aloresaid. And for every year for which any officer may
have continued, or shall berealter continue, in service
beyond six years, aud for every year for wbich any sol¬
dier may have continued, or may berealter continue, in
service beyond six years, to be computed from itieiins *>«
(the soldier) last went into service, he (the officer or sol¬
dier) shall be entitled to one sixth part in ailjiuon to tbe
quantity ol land apportioned to bis rank respectively."

In this way, it seems to me, are we to regard the addi¬
tional sixth, due by the act of 17S2 to officers, soldiers,
sailora, and marines actually living at tbe end ot tbe war.
Then, as to those wbo " have fallen, or died in the i-er-
vice" during the war, the act of J77U come* in, and di¬
rects that their heirs or legal representatives " shall be
entitled to the same quantity of land as would have been
due to such officer, soldier, or aailor, respectively, had be
been living" at the end of tbe war. As to such dece¬
dents, tbe additional quantity ot land of one-sixth for
erery year over the term ot six years is to be adjusted by
computation from the time wtien sach deceased entered
tie service, except in the case ot a soldier, sailor, or ma
rine who had twice enlisted with a dissolution of ser¬
vice, o: break, intervening between the end ol his tornier
service unJt-r bis first enlistment and lite beginning of
bis alter service under the second enlistment; and in
such ca»e the < mputation is to be " Irom the time be last
went into service."

I he several Mitutes of the legislature of Virginia upon
the same subject.that of bounty in land to the officers
and soldirra j me revolutionary war.are, of course, to

joe taken tot- ner arid construed as oue act, in order to
ascerts'.u t';r roe legal intent o' the law giver. "It islour duty -tys Ciliel Justice Parsons, . to consider o'her
statute- e in p"ri riultna, whether repea ed or un-
repen nuicb vi Crm Iter, iii jlissachti-e.t K., 17.
*41.) T> rvaiutes," says C'tief Justice Part", "aie not
ti .. «»en according to their very words, out the pro-
. Von* may be extended be>or>d, or restrained wiihtn the
word*, according to the aen*e and meaning of the leg is-
Uture apparent Irom the whole of the statute, or liom
>nl>* >.«tnte» enacted before ano att»' throne in question,
l'he general »yatem of legislation may be ulcer into vwi»
to aid the tt -truet'on of any one statute relating to the
same snhject." (HolbrooK vi. Holtirook, i Pick.. °4S,
2*4 ) For it i« to be aatumed that a series of statute* re¬
lating to one subject waa intended to be eona:8ieiit and
harmo ious in its several pans and provisions. (Dwar-
ris on Statutes, p. sd'j )

I think the tru- meaning and manifest intention, spirit,
ar.d p ;icy of tie Commm wealth of Virginia, in ibe
whole ')st>-m of laws on the subject, was to make no
distinction in tbe pay and emoluments of her troopa in
iUe levoiutionary Mar, whether on cou'inental or State
service; and especially as to laud bounty, to place the
representatives of tlfose wbo fell in battle, or died in ser-

I vice during the «i , upon an equality with tho»e officers,
soldiers, sailors, and marine*, respectively, wbo survived
ibe war.
The reasonableness and ju»tic« of no providing for tiie

f&miliea of those who were slum in battle, or otherwiae
died in service, assuredly were not 1*** than of givingboui ty hi Und to those who saivived to en toy all the
ble»»iiig* ol peace, and the incidental advantage* result-
inn from the glotiou* termination of the war and the ec-
tablishment of the independence of the United State*.
Some statute*, we are told in the law book*, are to he

construed liberally; and certainly none more deserve
such construction than *uch as allow 10 the families of
ihose who (a*e op their live* to the defence of their
country the same bounty as to their companiona-in-
aims, who, more fortunate than they, outlived the peril*
anil exposure* of the war.

Iain not aware that th's question hn* been judicially
settled hy the liibtiital* of the State of Virginia. It has,1
of course, been determined by tbe executive authorities
of Virginia, because tbey have issued the warrant* in
question Their action i* entitled to consideration; but
whether it constitute* legal doctrine or not, and is or is
not obligatory on the United Sta'es, is a point which ii
¦teem* unnecessary for me now to discuss, having atrired
at a conclusion satisfactory to my own mind, ufion gen¬
eral principles of reasoning and of statutory construc¬
tion

1 am of opinion,at any rale, that by the s'atutes of Vir¬
ginia tba legal representatives, the heir* or the devisees,
of anyone of her officers or privates, who fell or died in
service during the revolutionary war, are entitled to the
same quantity of bounty land as would have been doe to
him ha t he been living and served to (he end of the war,
with the qualifrations herein before stated; that the au¬
thorities of tbe Stale of Virginia adeii rightfully in grant-
tug proper warrants on iheoe premises; and that such of
saitf wairant* aa remain unratified, assuming them to lie
iT.vfnl III o'tier respects, are now entitled n be ey.
changed for land *erip of the United State*

I a.n, very reefiectlally, your obedient »eivant,
C. CUSHlNU.

Hon K McCi.rt.LAsn,
Serretary of ihe Interior.

IkHY UOOUN, IIHV (KtOIIS, OHT UOUDI t-Ai It hs.Lr become vrry faelttonabio within the Ia*t few year* for other
merchant* to .*!' their good* ill co*e at liro of tha year, wa
f«*el di«p>o*cd lo |tT| our cu*»t« n»«*r« a* $nod bargain* «* other*, aad
we will olfer oar entire Mock, which »* the largret m the District. at
l»r III - WMl Moth Bg Mn In mImI km ROthiag t«M Will bf
taken. AH good* charged b* »» the regnlar pric* Thi* ta the
flrwt time we haea oflVrvd our *tock at coat *ince we bar# *>#.«.n m
bu*in«*aa, nod would not do it now if it were not that we are deter-
mtriad other* *l»all hare mo advantage over ua in bu*inr*a. If yoi
want bargain* now ta your chance.
JanS ~dl<*lf HALT. fc RROTHKR

AKTItMMIIEII IflUt ttK OH KOOMR KOR HlCIT-
t*#r«ral larg«* and eery plea««nt parlor* and bed Cwitli

hoard, II drairad,) or ih« entire b<n**e, whi« h i* ft**I*My lur
niabed and heated by a furnara, may ha ohtatii'd ¥f .Pl,'y,nf ** 'he
houa*, on tha aouth aid« of Fenim>leania ivrtO, iFmrt W ard,)
near tha Brasilia.) MiiiiMtr r>, ^nd t*i<iM»«t dir* ') opposite hr May-
nard'a residence. II Referred, the IkVM n**f *** ranted without t|»r
furniture. cimoibu**** to tha Capttoi pn«n> e*. *y Ave minute*. Ap¬
plication mud be made before tha l*Hh inatanu
Jan I l d Iw

« K.\ I'LKNKVI ( I ualam hejM.tmeal.-tl WALL * ftrEPHKN*. fennayleanka ae»n«e, Hween »th
and M>ih *tr*et«, nnrt to Iron llali, Itave joat rec*ivad a Ana aa*ort-
¦»ent of Kr*-nch cloth*, d««*kift*, fancy cn**iin«re*, rich velvet*, and
atIk v Hitting* of ail t|ekaJ'"e*» which they are prepared make 10 ®r#ef
at the ahorUMt notice. I® 'be mn*t «upvru>r roanner, at low piieea,
fr»rin* great Indne' ment» to g»ntl«»rvv«*n wialnng to aonauU acono-

tuy and at the a*jn« time obtain tha b*at quality o« good*.
iau l.V.3l

flCfjH Y# WATCH ID!. II I,VKM WAHK,lir >m¦ .M W. HALT k. BUO. haaa }aat racaieed a choice aa
.ort."** 1' '5»» .¦ w<»lry »»(' ». v in »-t p,ttarn<* Al*".
eeerything new Vmerican manufacture.
Tue atMive, with a aplendtd aa^Mirttn^nl of au^erlor gold watchaa,

pura ailrcr ware, k' wa offer at the lowest p ibie rate*
Ms w. yALT MR ,
Hign of the Golden R'»g*etJan ii*4t Terin. avenue, hetwe* n Ihtt and iWUi

Ity IU K. WRIfillT. Aaieilonear.

Nr.w CR<>r \» vv orlk^mii bug** anf> m<ilapnp^ at
\« IW »dn**ad<*y noit, trie11*» "t . J

o'etock. m F * x ll IMgp'# wharl, the oargo th«- b*rq»e Wil-
Ham Chi*", e -i tiag of.

I 3 ihd .> fa ne »ttgar
.V * olu*. o* chotca raotaaaea.
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Letter of Meuaiar Dttflti to ih« uttemr mt

I llllneia.

I Wasuinutun, January 2, I85«.
Sia: I learn Irooi the public ptese that you bave under

consideration the pioposition lo convene ibe legislature
in epeual tension. In ibe event such a step shall be de¬
manded by the public voice and necessities, 1 tiaaira to ig-
vite your aitoutiou to a subject of ureal interest to oar
people, «bifb may lequire legislative action.I refer to
iue establishment of »oaie efficient and permanent system
tor river and harbor improvements. Those portions of
(be Union most deeply interested in internal navigationu
naturally feel tbst their interests have been nsgracttd,
if nut paraJ>/.ed, by an uncertain, vacillating, and partial
pulley. 1 hu«a who leside upon the banka of tba Miasis-
"ippi, «r on ibe shoies of the great northern lake*, fend
whose live* ami property are frequently exposed to tba
mercy yf the elements for want ol harbors of refuge tad
means of safety, hav.never beeu able to comprehend tba
force of Uiat distinction between freeh and aalt water
which affirms the power and duty of Congress, under Ibe
conmuuuon, to provide security to navigation ao far aa
loathe ebba and flows, and denies tba existence of the
right Dryoud the tidal nark- Our lawyers nay have Mid
hi bnglish books tbat by the common law M water*
were deemsd navigable ao far aa the tide extended, and
no further; but they should also have learned, from tba
same authority, that the law was founded upon reaaoto.
and where the reason failed the rule ceased to exist. In
Knglanu, where they have neither laks nor riyer. nor
other *aier which is In fact navigable, except where the
tide rolla its briny wave, it was natural that the lav
ebould conform to the fact, and establish tbat as a rale
which ibe experience ol all wen proved to be founded in
lru;h arid reaton
But it may well be questioned whether, if the

law had oiuinated on the shores of Lake Michigan.a
vast inland sea with an average depth of six hundred
feel.it would have been deemed "not navigable"
merely because the tide did not flow, and the water waa
Iresh and well adapted to the uses and necessitieaof nan
w e therefore leel authorized lo repudiate, aa unreasona¬
ble and uniuNt, all injurious discriminations predicated
upon salt water and tnlal arguments, and to insist tbat if
tna power Congress to protect navigation has any exist*
ejice in the constitution, it reaches every portion of tbi*
Union where the water ia in fact navigable, and only

where. lti* fact f*il» to exist. Tnis power has
been affirmed in s .me form, and e*e,c.s*» lo a giantsror
less extent, by each successive Congress, and every ad-
ministration since tbe adoption of the federal conatitotioa
Al acts of Congress providing for tbe erection of light-

buoys, the construction of pieia,
tbe removal of snags, the dredging of channels, the in-
spection of steamboat boilers, the carrying of life-boats.
in short, all enactments for the security of navigation ar«d
the safety of III® and property within our navigable wa¬
ters, assert the existence ol ibis power and tbe propriety
of its exercise in some form.

i"«P"e«y

The gteat and growing interest of navigation ia too im-
I

to be overlookeu or disregarded. Mere negative
action will not answer. The irregular and vaciHatioc
policy, wfcich has marked our legislation upon this *ub-

J ' " Whenever appropriations have bam
proposed lor river and harbor improvementa, and eaosci-
ally on the northern lakes and the western riven, there
has usually been ,a death struggle and a doubtful iasne.
We have (teneraHy succeeded with an appropriation once
in tour or five years ; in other words, we have upon an
average, been beaten about four times out of Ave in one
house of Congress or tbe other, or both, or by tbe prssi-
(letitial veto. When we did succeed, a large portion of
U»e appropriation was expended in provuing dredxfnr
machines anJ snag boats, and other necessary machinery
and implements; and by the time the work was fairly
begun the appropriation was exhausted, and lurther
operation* suspended.

»«rioer

faiiiug to procure .n additional appropriation at the
next ses. oo, ami perhaps for two, t&ret, or foarsuc-
lesxire htsaious, ihe ad.mnis ratioj Iiha construed the re- *
fti-al of Cong'ssi io provide the lunds for the prosecutioa
of the worn* into an abandonment of the ay^em, and

* it a duty io sell, «t public sue-
ion, ihs dieJ^iTa inacini.eaand suag boats, implements,
and materials on b«r.d for whatever they would briitt
Soon .be country wa» again startled by Irightlul accounts

wreck and explosions, tire*, and snacs up>n the rir-
era, tbe ^kes, and the ses-coas:. The responsibility of
these appalling sacrifice* of hie and property was charged
upou tboa> woo defeated the appropriations for the pro*-
ecniion of the works Sympathy wa, excited/and*
concerted plan of agitation and organization formed by

r ttecl",n'' a^J lo hr'"« their combfnH
nfluenc to bear upon Congiess in uvorof the ra-eetab-
hsbineiii of tbe eysiem oft an enlarged scale, sufflaent-
Iv comprshensive to embrace tbe local ioterreuaad in-
ii.a« "it8 * Tv"1?, 01 lde congressional district* of
me Lisioa. A Je<i*latire omnibus was formed. In

V" sorts of works were crowdsd Ingether
good acd bad. wise and foolish, national and loagl
all crateroe<J io to one b.II, and forceJ ibrooct) Cvorrete
by ibe power oi an orgMoiied majoriiy, after tbe fearfal
and exnaustmg struggle ol a night seaaion. The bill
would receive the votes ol a majority in each bona*, not
because any one senator or representative approved HI
tbe items contained in it, but lor the reason tbat humah-
ay. as well as ihe Mern demands nf an injured and anf-
fer.ng constituency, required that tbey should aalta eve-
ry nee..iul sacnnce ol mousy lo diminish theierribt* feaa

human life by the perils of navigation. Th# rtaolt
waa a simple re-enaciment of tbe former acenea. Ma.
cbinery, implemenls. arid materials purcbaaed, the wofba
recommenced.the money exhausted.subsequent ipsa-
pnations withheld.and the operations suspended ~wUfc-
ou completing the improvemenu. or conlnbuting awte-
rully to the safety of navigation. Indeed, it mayhe wall
questioned whether, as a general rule, tbe mooay baa

an<1 'conomicaajy spplied, sod in aiaViyMMwhether tbe expenditure bss been productive of any Wa-
lul results, beyond th- mere distribution of ao mach
money among contractors, laborers, and superinteodetta
in the favored localities and in others, whether it baa
not been of nositivs detriment to the navigating interest
,JrVv J I'. 'o call in question the in-
J ,!faa'' °I. whose proieasional daty

t waa to deviae the plan and superintend the contrac¬
tion of the works. But 1 do insist that from the natvra of
their profession and their habits of lile, they coald not bo
expected to |iosse*s that local knowledge.that knowl-
1mlS,r, f"rre":* Ihe effects of storms, floods.
and ice, a. ways different and ever changing.in .ffa |0-
cality of this widely-extended country, which iseaaan-

in deiannmiBg upon ihe proper site and plan far an
improvement to the navigation. Without dapreeiatfnctba valu«i of science, or d.sregsrding its preemu, I hava

°n.'n, My'ng that tbe opinion of an intelligent
captain or pilot who, for a long series of yeara.Ttod.uled out of and tnto a given port, in fair weather and
tool, and who had carefully and daily watched the
cnangea proiuced in ihe channel by the correal* and
storms, wreck- and other ohstrnciions, would inarrra me
with more confidence than that of the most eminent aro-
lesaional gentleman, whose knowledxe and science in the
line of his profession were only equalled by his profound
ignorance of all tho«« local and practical quastiont Which
ought lo dttermine the site and plan of tbe proposed Im¬
provement. To me, therefore, it is no longeraniafter
of surprise that errors and blunders occur in the mode of
constructing the work*, and that follies and extra*a
lance everywhere sppear in Ihe expenditure of tbe
mone> These ev,|, *.,m I0 bp ,nhe|e , jo ,h

,D"

haT#, th.r far "navoidabSe,-.-V", »|»T nave mus tar proven unavoidable and

hVn , *? and notorious tbat it ia worn
than 'oily to close our e\ea to their existence

In addition to ihe-e facts, it should be borne in mind
lal a "iige and intelligent pottion of ihe Amerfcaatoo.

pie, comprKing, |i-ihap«, a majority of the demnerat^
pariy. are Ih, ha».t ol ron-nfe'ring .heJSoSZ?^
Sti.u ingn xener:.. «>f!e-n ol internal improvemanta by

ederal gowrninent, and therelore in violation of tbe
ih*ej'' 'he democratic party and of the consilmtioa o»-
ibe nited Mates I hese two fold objections.the one',
denying the constitutional power, and the other theexpein
dienty of appropriations from the national trmmiry-t-
iuT ,0|*c<Iu"'*,ld",a"«l *t'ength and force m pfn^i-d
lion as the importance ol the subject is enhanced,amnL>
a crtTiad hv.h0'" ve improvenaests
s rested by the t xier sion ol onr lerritorv, the ex,«nsion
of onr .elilemenu and tne development .f the resoarcea
i »e country. A« a friend to the navjgsiing rnterest.

'"t'ecially identified by all the ne* ol affection
era iiui.e. and inler^At *nh ttia( upr ioii of the retmSIir
which is the moat deeply interr«!e I in ;i.!ernal narra¬
tion, I s< e no hoi* lor any more favoral le result* from
national appropriations than we have herttofoie r-glftted
It. then, w e are lo judge the ejst-m by its rfso|ia,fa|iM
ihe ¦* l lilll far imlir^tiiin n f «i> K a t <«,. .ks ».ibe i««t as a la r m<licaih»n of what might reasonably h*
elp< < ted in ihe future, thos - ol iu *r!,r, have strnewled

trjfejMo rendeMt effl, ,e,,t ando«eful are eomprtlsllul
mat it ha. proven .

"

,ven worse Un a failure, beiau.e, while It hi, hi led
to accomphsh the dasi-ed rh,en«. tt h«« had the e*^i te
,-event I... aland private-nt rpr.*, f,.m making Uw
i rovementa noder Niate an ho/ttv bv h.d i.nr XL
il"eml'0n lb*1 lll<! fe<ler*' . Ternm«ut waa about tOtftake


